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CHAPTER 1
GENERAL PROVISIONS

61—1.1(13) Position and scope.

1.1(1) The head of the department of justice is the attorney general, an official elected for a term of
four years. The main office is located on the Second Floor, Hoover State Office Building, Des Moines,
Towa 50319, telephone (515)281-5164.

1.1(2) The attorney general provides legal counsel and direction to the state by participation in cases
before the courts where the state has an interest and by formulating written opinions to state officers and
county attorneys on questions of state law of public importance.

The Towa department of justice represents the state and its officers in litigation, issues formal
opinions, provides legal advice to state officers and agencies, prosecutes certain criminal cases, enforces
state regulatory and consumer laws, represents the state’s position in all criminal and juvenile court
appeals, provides training to criminal justice professionals, provides victim services, and appears on
behalf of consumers in utility rate cases.

1.1(3) At the close of each biennium, the attorney general submits a report to the governor setting
forth the condition of the office, opinions rendered and other business transacted which is of public
interest or required by law.

61—1.2(13) Administration.

1.2(1) Appointed officials. The attorney general is assisted by appointed officials who are responsible
to the attorney general.

1.2(2) Assistants. Four deputy attorneys general and a director of administrative services assist the
attorney general in the management of the office. The executive deputy attorney general coordinates
the management of the department, serves as acting attorney general in the attorney general’s absence,
coordinates the formal opinion writing process in the office, advises the attorney general on public policy
issues, and performs such other duties as assigned by the attorney general. The deputy attorney general
for public protection supervises the public protection bureau. The deputy attorney general for civil
justice supervises the civil justice bureau. The deputy attorney general for criminal justice supervises
the criminal justice bureau.

1.2(3) Administrative services division. The administrative services division is located on the
Second Floor, Hoover State Office Building, Des Moines, lowa 50319, telephone (515)281-5164. The
administrative services division conducts the fiscal, personnel, automation, facilities, communications
and policy development activities of the office of the attorney general and department of justice. The
division director reports to the attorney general and has the responsibility for carrying out the functions
of the division.

61—1.3(13) Organization—bureaus established. The attorney general has established three bureaus
to carry out the duties of the attorney general. In addition, the office of consumer advocate is a separate
statutory office within the department under the supervision of the attorney general. The bureaus are each
directed by a deputy attorney general. Each bureau consists of one or more divisions or other units. The
name and a brief summary of matters handled by each bureau, together with its location and telephone
number, are as follows:

1.3(1) Civil justice bureau. The civil justice bureau is located on the Second Floor, Hoover State
Office Building, Des Moines, lowa 50319, telephone (515)281-5164. The civil justice bureau represents
various state departments and agencies and coordinates the department’s amicus representation activities
in the United States Supreme Court and performs such other duties as may be assigned by the attorney
general. The civil justice bureau consists of the following divisions:

a. Regents and human services division. This division is located in the Hoover State Office
Building, Des Moines, Iowa 50319, telephone (515)281-8330. The division defends and prosecutes
cases relating to welfare assistance programs, mental health, day care, and juvenile court appeals and



Ch1,p.2 Attorney General[61] IAC 7/2/08

advises and represents the director and the department of human services. The division also counsels
and represents the board of regents and regents institutions.

b.  Revenue division. This division is located in Executive Hills East, 1223 Court Avenue, Des
Moines, lowa 50319, telephone (515)281-5846. It furnishes legal guidance and advice to the department
of revenue prepares opinions on revenue matters and represents the director and department in litigation
and in administrative proceedings.

c.  Transportation division. The location of this division is at the Department of Transportation,
General Counsel Division, 800 Lincoln Way, Ames, lowa 50010, telephone (515)239-1521. The division
is responsible for eminent domain litigation, counseling and advising the department of transportation
and its staff, construction claims and other contract litigation, tort claims defense, administrative hearings
and judicial review proceedings.

d.  Special litigation division. The special litigation division is located on the Second Floor,
Hoover State Office Building, Des Moines, lowa 50319, telephone (515)281-5881. The division is
responsible for the investigation and defense of tort claims against the state, cases arising from the
institutions operated by the department of corrections, advice to that department and such other special
litigation matters as assigned by the attorney general.

1.3(2) Public protection bureau. The public protection bureau is located on the Second Floor,
Hoover State Office Building, Des Moines, Iowa 50319, telephone (515)281-3349. The public
protection bureau consists of those divisions within the office providing direct public protection
activities in the civil law area and representing professional licensing agencies of state government in
regulating activities in order to protect the public. The divisions within the bureau are as follows:

a. Environmental law division. This division is located in Executive Hills East, 1223 Court
Avenue, Des Moines, lowa 50319, telephone (515)281-5351. This division represents state agencies in
the protection of natural resources and pollution control. The division furnishes legal representation
and advice to the department of natural resources, the agriculture and land stewardship department
and related agencies. It initiates and conducts litigation involving environmental, conservation and
agricultural matters.

b.  Consumer protection division. This division is located on the Second Floor, Hoover State Office
Building, Des Moines, lowa 50319, telephone (515)281-5926. It handles complaints regarding violations
of the Towa consumer fraud Act and the Iowa consumer credit code. The division staff warns the public
of questionable practices affecting consumers and farmers and prosecutes lawsuits to prevent or halt
illegal sales and business practices. Citizens are encouraged to file their complaints in writing but may
also file by telephone or in person at the consumer protection division office.

c. Licensing and administrative law division. This division is located on the Second Floor,
Hoover State Office Building, Des Moines, lowa 50319, telephone (515)281-8760. The departments of
education, public safety, public health, general services, auditor’s office, treasurer of state, secretary of
state, the department of commerce licensing boards, division of banking, division of savings and loan
associations, division of credit unions, insurance division, the Iowa college student aid commission,
department of health licensing boards, and other professional licensing boards and agencies not
otherwise represented by another division of the attorney general’s office are provided legal counsel by
this division. The division prosecutes professional licensing disciplinary cases on behalf of the public.

d.  Underground storage tank unit. This unitis located in Executive Hills East, 1223 Court Avenue,
Des Moines, lowa 50319, telephone (515)281-5351. This unit is responsible for the underground storage
tank fund litigation.

1.3(3) Criminal justice bureau. This bureau is located on the Second Floor, Hoover State Office
Building, Des Moines, lowa 50319, telephone (515)281-3349. The criminal justice bureau includes those
divisions and areas of activity within the office in the criminal law field. The principal responsibility for
the development of the attorney general’s positions on criminal justice policy issues is within this bureau.
The divisions and units within the bureau are as follows:

a.  Area prosecutions division. This division is located on the Second Floor, Hoover State Office
Building, Des Moines, lowa 50319, telephone (515)281-3648. The division provides experienced,
full-time prosecutors upon request of a county attorney when additional assistance is required or when
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the county attorney experiences a conflict of interest. The division provides services from informal
advice to the complete undertaking of complex felony cases.

b.  Crime victim assistance division. The crime victim assistance division of the criminal justice
bureau is located in the Old Historical Building, Des Moines, lowa 50319, telephone (515)281-5044.
This division is responsible for various crime victim assistance programs.

c.  Criminal appeals division. This division is located on the Second Floor, Hoover State Office
Building, Des Moines, lowa 50319, telephone (515)281-5976. The responsibilities of the criminal
appeals division are to represent the state in appeals in criminal cases; certiorari proceedings related to
criminal cases; appeals in postconviction relief cases under lowa Code chapter 822; applications for
discretionary review; and federal habeas corpus cases. This division advises the governor’s office on
extradition matters and provides advice to county attorneys in criminal matters.

d.  Prosecuting attorneys training coordinator. This division of the department of justice is located
in the Old Historical Building, Des Moines, lowa 50319, telephone (515)281-5428. It provides reference
materials, support services and continuing legal education for all prosecuting attorneys in the state.

e.  Civil rights. The civil rights unit is a separate unit within the criminal justice bureau. The
attorneys assigned to this unit are located in the Colony Building, Des Moines, lowa 50319, telephone
(515)281-4121. It furnishes legal advice to the civil rights commission and its staff, prosecutes civil
rights cases, and represents the commission in cases in which it is a party or is interested.

This rule is intended to implement Iowa Code section 13.2.

61—1.4(13,22) Public information.

1.4(1) Complaints, inquiries and requests for information may be referred in writing or in person to
the office of the attorney general or directly to the appropriate division of the attorney general’s office
which handles the subject matter at hand. Except in certain consumer areas, the office does not have the
authority to provide legal advice to the public but may provide information or referral as appropriate.

1.4(2) Formal opinions of general interest and summaries of letter opinions are published biennially.
Only elected or appointed state officers, legislators, and county attorneys may request the attorney
general to issue an opinion. Copies of opinions are available to the public. An index to all opinions is
maintained in the office; this index is divided according to subject matter and by appropriate lowa Code
sections. Summaries of opinions are published monthly in the lowa Administrative Bulletin. Copies
of unpublished opinions may be obtained from the administrative assistant to the executive deputy
attorney general, telephone (515)281-5166.

1.4(3) Docket entries pertaining to court cases handled by attorneys assigned to the attorney general’s
office are indexed by case title, maintained in each division and are available for public inspection in the
attorney general’s office.

1.4(4) Copies of the attorney general’s biennium reports to the governor are maintained by the
attorney general’s office and are available for public inspection.

1.4(5) Copies can be made by the public at cost as determined and posted by the director of
administrative services. The cost of postage and of other services provided in connection with the
request may be charged as appropriate.

1.4(6) The executive deputy attorney general is delegated the responsibility for implementing the
requirements of Iowa Code chapter 22 concerning records in the possession of the attorney general’s
office.

61—Chapter 2 also governs access to records of this office.

This rule is intended to implement lowa Code chapter 13 and section 22.3.

61—1.5(13) Opinions.

1.5(1) Written opinions are provided upon request on questions of law submitted by the legislature
or by any state officer, elective or appointive. The questions must be of a public nature and relate to the
duties of the requesting officer. Written opinions may also be issued to county attorneys when appropriate
for their supervision in matters pertaining to the duties of their offices. The attorney general does not
issue opinions to other persons.
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1.5(2) Opinion requests are to be addressed to the attorney general and contain sufficient information
to determine the precise legal question presented. The request should also indicate if the question is
pending in litigation or before any agency of state, local, or federal government, if the requester has
a personal interest in the question, and any other matter which would be relevant to resolution of the
request.

1.5(3) The attorney general may decline to issue an opinion where appropriate, as in the following
examples:

a.  The matter is pending in litigation or litigation is imminent, or other formal proceeding provided
by law for resolution of the issue and issuance of the opinion could interfere with the authority of the
other forum.

b. A conflict of interest exists on the part of the attorney general or the requester.

c¢.  The question calls for resolution of a question of fact or policy rather than determination of a
question of law, or the legal question is dependent upon the facts of specific cases.

d.  The request does not involve a concise question of state law of general significance.

e.  The question is likely to be rendered moot, as in the case of pending legislation.

1.5(4) The attorney general may also determine that a question can more appropriately be addressed
by other means and so advise the requester. Alternative means for resolution of questions which are
frequently appropriate include advice from assistant attorneys general and existing administrative
procedures available from state agencies or other branches of government.

1.5(5) Official opinions may be formal opinions, which are published in full biennially, or letter
opinions, summaries of which are published. Formal opinions are generally limited to those which
resolve an important, previously undecided legal issue which is of broad public interest or of significant
precedential effect. Both formal and letter opinions are official opinions of the attorney general. In
contrast, letters of advice from assistant attorneys general represent the legal advice of an attorney and
are not official opinions of the attorney general. The function of an official opinion is to decide a question
of state law; the function of letters of advice is to provide legal guidance to agencies or to provide
information. Requesters are encouraged to contact the appropriate division or the deputy attorney general
for opinions to discuss whether an opinion request would be the preferred means for handling a specific
question.

1.5(6) Questions and comments about the opinion process should be addressed to the executive
deputy attorney general. Questions about the status of a specific opinion request or requests for copies
of opinions should be addressed to the administrative assistant to that executive deputy attorney general,
telephone (515)281-5166.

61—1.6(13) Forms.

1.6(1) Complaints to the consumer protection division may be made by letter or by completion of a
Consumer Protection Complaint Form which asks for the name, address, and telephone numbers of the
complaining party and the person against whom the complaint is brought, the product or service involved,
date of purchase or contract, and amount of purchase or contract. The form also asks the complainant to
describe any prior contacts with the company, to state whether an attorney has been contacted, to state
what relief is sought to resolve the complaint, and to provide a summary of the complaint.

1.6(2) Complaints to the farm division may be made by letter or by completion of a Farm Division
Complaint Form which asks for the name, address, and telephone numbers of the complaining party and
the person against whom the complaint is brought, the product or service involved, date of purchase or
contract, and the amount of the purchase or contract. The form also asks the complainant to describe any
prior contacts with the company, to state whether an attorney has been contacted, to state what relief is
sought to resolve the complaint and to provide a summary of the complaint.

The division also has forms which address specific types of complaints including feeder cattle, swine,
herbicides and pesticides, and steel buildings.



IAC 7/2/08 Attorney General[61] Ch1,p.S5

1.6(3) Copies of the complaint forms may be obtained from the Consumer Protection Division or the
Farm Division of the Office of the Attorney General, Hoover State Office Building, 1300 East Walnut,
Des Moines, lowa 50319, or by calling (515)281-5926 or 281-6634.

These rules are intended to implement lowa Code sections 7A.6, 7E.2, 22.3 and chapter 13.

[Filed 11/23/77, Notice 10/19/77—published 12/14/77, effective 1/18/78]
[Filed 12/14/84, Notice 11/7/84—published 1/2/85, effective 2/6/85]
[Filed 6/26/86, Notice 5/21/86—published 7/16/86, effective 8/20/86]
[Filed 4/28/88, Notice 3/23/88—published 5/18/88, effective 6/22/88]
[Filed 8/30/91, Notice 6/12/91—published 10/2/91, effective 11/6/91]
[Filed 5/11/94, Notice 11/10/93—published 6/8/94, effective 7/13/94]
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CHAPTER 2
PUBLIC RECORDS AND FAIR INFORMATION PRACTICES

61

2.1(17A,22) Definitions. As used in this chapter:

“Agency” means the attorney general.

“Confidential record” means a record which is not available as a matter of right for examination
and copying by members of the public under applicable provisions of law. Confidential records include
records or information contained in records that the agency is prohibited by law from making available
for examination by members of the public, and records or information contained in records that are
specified as confidential by lowa Code section 22.7, or other provision of law, but that may be disclosed
upon order of a court, the lawful custodian of the record, or by another person duly authorized to release
the record. Mere inclusion in a record of information declared confidential by an applicable provision
of law does not necessarily make that entire record a confidential record.

“Custodian” means the attorney general, or a person lawfully delegated authority by the attorney
general to act for the agency in implementing lowa Code chapter 22.

“Open record” means a record other than a confidential record.

“Personally identifiable information” means information about or pertaining to an individual in a
record which identifies the individual and which is contained in a record system.

“Record” means the whole or a part of a “public record” as defined in lowa Code section 22.1.

“Record system” means any group of records under the control of the agency from which a record
may be retrieved by a personal identifier such as the name of an individual, number, symbol, or other
unique retriever assigned to an individual.

61—2.2(17A,22) Statement of policy. This chapter implements lowa Code section 22.11 by establishing
agency policies and procedures for the maintenance of records. The purpose of this chapter is to facilitate
public access to open records. It also seeks to facilitate sound agency determinations with respect to
the handling of confidential records and the implementation of the fair information practices Act. This
agency is committed to the policies set forth in [owa Code chapter 22; agency staff shall cooperate with
members of the public in implementing the provisions of that chapter.

61—2.3(17A,22) Requests for access to records.

2.3(1) Location of record. A request for access to a record should be directed to the attorney general
or the particular agency office where the record is kept. If the location of the record is not known by the
requester, the request shall be directed to the Attorney General, 1300 E. Walnut, Second Floor, Hoover
State Office Building, Des Moines, lowa 50319. If a request for access to a record is misdirected, agency
personnel will promptly forward the request to the appropriate person within the agency.

2.3(2) Office hours. Open records shall be made available during all customary office hours, which
are 8 a.m. to 4:30 p.m., Monday through Friday, except legal holidays.

2.3(3) Request for access. Requests for access to open records may be made in writing or in person.
The office may also accommodate telephone requests where appropriate. Requests shall identify the
particular records sought by name or description in order to facilitate the location of the record. Mail or
telephone requests shall include the name, address, and telephone number of the person requesting the
information. A person shall not be required to give a reason for requesting an open record.

2.3(4) Response to requests. Access to an open record shall be provided promptly upon request
unless the size or nature of the request makes prompt access infeasible. If the size or nature of the
request for access to an open record requires time for compliance, the custodian shall comply with the
request as soon as feasible. Access to an open record may be delayed for one of the purposes authorized
by lowa Code section 22.8(4) or 22.10(4). The custodian shall promptly give notice to the requester of
the reason for any delay in access to an open record and an estimate of the length of that delay and, upon
request, shall promptly provide that notice to the requester in writing.

The custodian of a record may deny access to the record by members of the public only on the
grounds that such a denial is warranted under lowa Code sections 22.8(4) and 22.10(4), or that it is a
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confidential record, or that its disclosure is prohibited by a court order. Access by members of the public
to a confidential record is limited by law and, therefore, may generally be provided only in accordance
with the provisions of rule 2.4(17A,22) and other applicable provisions of law.

2.3(5) Security of record. No person may, without permission from the custodian, search or remove
any record from agency files. Examination and copying of agency records shall be supervised by the
custodian or a designee of the custodian. Records shall be protected from damage and disorganization.

2.3(6) Copying. A reasonable number of copies of an open record may be made in the agency’s
office. If photocopy equipment is not available in the agency office where an open record is kept, the
custodian shall permit its examination in that office and shall arrange to have copies promptly made
elsewhere.

2.3(7) Fees.

a. When charged. To the extent permitted by applicable provisions of law, the payment of fees
may be waived when the imposition of fees is inequitable or when a waiver is in the public interest.

b.  Copying and postage costs. Price schedules for published materials and for photocopies of
records supplied by the agency shall be prominently posted in agency offices. Copies of records may
be made by or for members of the public on agency photocopy machines or from electronic storage
systems at cost as determined and posted in agency offices by the custodian. When the mailing of copies
of records is requested, the actual costs of such mailing may also be charged to the requester.

c.  Supervisory fee. An hourly fee may be charged for actual agency expenses in supervising the
examination and copying of requested records when the supervision time required is in excess of one-half
hour. The custodian shall prominently post in agency offices the hourly fees to be charged for supervision
of records during examination and copying. That hourly fee shall not be in excess of the hourly wage of
an agency clerical employee who ordinarily would be appropriate and suitable to perform this supervisory
function.

d.  Search fees. If the request requires research or if the record or records cannot reasonably be
readily retrieved by the office, the requester will be advised of this fact. Reasonable search fees may
be charged where appropriate. In addition, all costs for retrieval and copying of information stored in
electronic storage systems may be charged to the requester.

e. Advance deposits.

(1) When the estimated total fee chargeable under this subrule exceeds $25, the custodian may
require a requester to make an advance payment to cover all or a part of the estimated fee.

(2) When arequester has previously failed to pay a fee chargeable under this subrule, the custodian
may require advance payment of the full amount of any estimated fee before the custodian processes a
new request from that requester.

61—2.4(17A,22) Access to confidential records. Under lowa Code section 22.7 or other applicable
provisions of law, the lawful custodian may disclose certain confidential records to one or more members
of the public. Other provisions of law authorize or require the custodian to release specified confidential
records under certain circumstances or to particular persons. In requesting the custodian to permit the
examination and copying of such a confidential record, the following procedures apply and are in addition
to those specified for requests for access to records in rule 2.3(17A,22).

2.4(1) Proof of identity. A person requesting access to a confidential record may be required to
provide proof of identity or authority to secure access to the record.

2.4(2) Requests. The custodian may require that a request to examine and copy a confidential record
be in writing. A person requesting access to such a record may be required to sign a certified statement
or affidavit enumerating the specific reasons justifying access to the confidential record and to provide
any proof necessary to establish relevant facts.

2.4(3) Notice to subject of record and opportunity to obtain injunction. After the custodian receives
arequest for access to a confidential record, and before the custodian releases such a record, the custodian
may make reasonable efforts to notify promptly any person who is a subject of that record, is identified
in that record, and whose address or telephone number is contained in that record. To the extent such a
delay is practicable and in the public interest, the custodian may give the subject of such a confidential
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record to whom notification is transmitted a reasonable opportunity to seek an injunction under Iowa
Code section 22.8, and indicate to the subject of the record the specific period of time during which
disclosure will be delayed for that purpose.

2.4(4) Request denied. When the custodian denies a request for access to a confidential record, the
custodian shall promptly notify the requester. If the requester indicates to the custodian that a written
notification of the denial is desired, the custodian shall promptly provide such a notification that is signed
by the custodian and that includes:

a. The name and title or position of the custodian responsible for the denial; and

b. A citation to the provision of law vesting authority in the custodian to deny disclosure of the
record and a brief statement of the reasons for the denial to this requester.

2.4(5) Request granted. When the custodian grants a request for access to a confidential record to a
particular person, the custodian shall notify that person and indicate any lawful restrictions imposed by
the custodian on that person’s examination and copying of the record.

61—2.5(17A,22) Requests for treatment of a record as a confidential record and its withholding
from examination. The custodian may treat a record as a confidential record and withhold it from
examination only to the extent that the custodian is authorized by lowa Code section 22.7, another
applicable provision of law, or a court order, to refuse to disclose that record to members of the public.

2.5(1) Persons who may request. Any person who would be aggrieved or adversely affected by
disclosure of a record and who asserts that lowa Code section 22.7, another applicable provision of
law, or a court order, authorizes the custodian to treat the record as a confidential record, may request
the custodian to treat that record as a confidential record and to withhold it from public inspection.

2.5(2) Request. A request that a record be treated as a confidential record and be withheld from
public inspection shall be in writing and shall be filed with the custodian. The request must set forth the
legal and factual basis justifying such confidential record treatment for that record, and the name, address,
and telephone number of the person authorized to respond to any inquiry or action of the custodian
concerning the request. A person requesting treatment of a record as a confidential record may also be
required to sign a certified statement or affidavit enumerating the specific reasons justifying the treatment
of that record as a confidential record and to provide any proof necessary to establish relevant facts.
Requests for treatment of a record as such a confidential record for a limited time period shall also specify
the precise period of time for which that treatment is requested.

A person filing such a request shall, if possible, accompany the request with a copy of the record
in question from which those portions for which such confidential record treatment has been requested
have been deleted. If the original record is being submitted to the agency by the person requesting such
confidential treatment at the time the request is filed, the person shall indicate conspicuously on the
original record that all or portions of it are confidential.

2.5(3) Failure to request. Failure of a person to request confidential record treatment for a record
does not preclude the custodian from treating it as a confidential record. However, if a person who has
submitted business information to the agency does not request that it be withheld from public inspection
under lowa Code section 22.7(3) or 22.7(6), the custodian of records containing that information may
proceed as if that person has no objection to its disclosure to members of the public.

2.5(4) Timing of decision. A decision by the custodian with respect to the disclosure of a record to
members of the public may be made when a request for its treatment as a confidential record that is not
available for public inspection is filed, or when the custodian receives a request for access to the record
by a member of the public.

2.5(5) Request granted or deferred. 1f a request for such confidential record treatment is granted, or
if action on such a request is deferred, a copy of the record from which the matter in question has been
deleted and a copy of the decision to grant the request or to defer action upon the request will be made
available for public inspection in lieu of the original record. If the custodian subsequently receives a
request for access to the original record, the custodian will make reasonable and timely efforts to notify
any person who has filed a request for its treatment as a confidential record that is not available for public
inspection of the pendency of that subsequent request.
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2.5(6) Request denied and opportunity to seek injunction. If a request that a record be treated as
a confidential record and be withheld from public inspection is denied, the custodian shall notify the
requester in writing of that determination and the reasons therefor. On application by the requester, the
custodian may engage in a good faith, reasonable delay in allowing examination of the record so that the
requester may seek injunctive relief under the provisions of lowa Code section 22.8, or other applicable
provision of law. However, such a record need not be withheld from public inspection for any period
of time if the custodian determines that the requester had no reasonable grounds to justify the treatment
of that record as a confidential record. The custodian shall notify requester in writing of the time period
allowed to seek injunctive relief or the reasons for the determination that no reasonable grounds exist
to justify the treatment of that record as a confidential record. The custodian may extend the period
of good faith, reasonable delay in allowing examination of the record so that the requester may seek
injunctive relief only if no request for examination of that record has been received, or if a court directs
the custodian to treat it as a confidential record, or to the extent permitted by another applicable provision
of law, or with the consent of the person requesting access.

61—2.6(17A,22) Procedure by which additions, dissents, or objections may be entered into certain
records. Except as otherwise provided by law, a person may file a request with the custodian to review,
and to have a written statement of additions, dissents, or objections entered into, a record containing
personally identifiable information pertaining to that person. However, this does not authorize a person
who is a subject of such a record to alter the original copy of that record or to expand the official record of
any agency proceeding. Requester shall send the request to review such a record or the written statement
of additions, dissents, or objections to the custodian or to the attorney general. The request to review
such a record or the written statement of such a record of additions, dissents or objections must be dated
and signed by requester, and shall include the current address and telephone number of the requester or
the requester’s representative.

61—2.7(17A,22) Consent to disclosure by the subject of a confidential record. To the extent
permitted by any applicable provision of law, a person who is the subject of a confidential record may
have a copy of the portion of that record concerning the subject disclosed to a third party. A request
for such a disclosure must be in writing and must identify the particular record or records that may be
disclosed, and the particular person or class of persons to whom the record may be disclosed (and, where
applicable, the time period during which the record may be disclosed). The person who is the subject
of the record and, where applicable, the person to whom the record is to be disclosed, may be required
to provide proof of identity. (Additional requirements may be necessary for special classes of records.)
Appearance of counsel on behalf of a person who is the subject of a confidential record is deemed to
constitute consent for the agency to disclose records about that person to the person’s attorney.

61—2.8(17A,22) Notice to suppliers of information. The agency shall notify persons completing
agency forms of the use that will be made of personal information, which persons outside the agency
might routinely be provided this information, which parts of the requested information are required
and which are optional, and the consequences of a failure to provide the information requested. This
notice may be given in these rules, on the form used to collect the information, on a separate fact sheet
or letter, in brochures, in formal agreements, in contracts, in handbooks, in manuals, verbally, or by
other appropriate means. Notice need not be given in connection with discovery requests in litigation or
administrative proceedings, subpoenas, investigations of possible violations of law, or similar demands
for information.

61—2.9(17A,22) Disclosures without the consent of the subject.

2.9(1) Open records are routinely disclosed without the consent of the subject.

2.9(2) To the extent allowed by law, disclosure of confidential records or exempt records may occur
without the consent of the subject. Following are instances where disclosure, if lawful, will generally
occur without notice to the subject:
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a. Foraroutine use as defined in rule 2.10(17A,22) or in any notice for a particular record system.

b.  To arecipient who has provided the agency with advance written assurance that the record will
be used solely as a statistical research or reporting record; provided that the record is transferred in a
form that does not identify the subject.

c¢.  To another government agency or to an instrumentality of any governmental jurisdiction within
or under the control of the United States for a civil or criminal law enforcement activity if the activity is
authorized by law, and if an authorized representative of the government agency or instrumentality has
submitted a written request to the agency specifying the record desired and the law enforcement activity
for which the record is sought.

d. To an individual pursuant to a showing of compelling circumstances affecting the health or
safety of any individual if a notice of the disclosure is transmitted to the last-known address of the subject.

e.  To the legislative services agency under lowa Code section 2A.3.

f Disclosures in the course of employee disciplinary proceedings.

g Inresponse to a court order or subpoena.

61—2.10(17A,22) Routine use.

2.10(1) “Routine use” means the disclosure of a record without the consent of the subject or subjects
for a purpose which is compatible with the purpose for which the record was collected. It includes
disclosures required to be made by statute other than the public records law, lowa Code chapter 22.

2.10(2) Examples. To the extent allowed by law, the following uses are considered routine uses of
all agency records:

a. Disclosure to those officers, employees, and agents of the agency who have a need for the
record in the performance of their duties. The custodian of the record may upon request of any officer
or employee, or on the custodian’s own initiative, determine what constitutes legitimate need to use
confidential or exempt records.

b. Disclosure of information indicating an apparent violation of the law to appropriate law
enforcement authorities for investigation and possible criminal prosecution, civil court action, or
regulatory order.

c.  Disclosure to the agency or officer which this office is advising or representing in the matter in
question or to the department of inspections and appeals for matters in which it is performing services
or functions on behalf of the agency.

d. Transfers of information within the agency, to other state agencies, or to local units of
government as appropriate to administer the program for which the information is collected.

e. Information released to staff of federal and state entities for audit purposes or for purposes of
determining whether the agency is operating a program lawfully.

£ Any disclosure specifically authorized by the statute under which the record was collected or
maintained.

61—2.11(17A,22) Consensual disclosure of confidential records.
2.11(1) Consent to disclosure by a subject individual. To the extent permitted by law, the subject
may consent in writing to agency disclosure of confidential records as provided in rule 2.7(17A,22).
2.11(2) Complaints to public officials. A letter from a subject of a confidential record to a public
official which seeks the official’s intervention on behalf of the subject in a matter that involves the agency
may to the extent permitted by law be treated as an authorization to release sufficient information about
the subject to the official to resolve the matter.

61—2.12(17A,22) Release to subject.

2.12(1) The subject of a confidential record may file a written request to review confidential records
about that person as provided in rule 2.6(17A,22). However, the agency need not release the following
records to the subject:
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a. The identity of a person providing information to the agency need not be disclosed directly or
indirectly to the subject of the information when the information is authorized to be held confidential
pursuant to lowa Code section 22.7(18) or other provision of law.

b.  Records need not be disclosed to the subject when they are the work product of an attorney or
records otherwise privileged.

c.  Peace officers’ investigative reports may be withheld from the subject, except as required by
the Iowa Code. (See Iowa Code section 22.7(5).)

d.  As otherwise authorized by law.

2.12(2) Where a record has multiple subjects with interest in the confidentiality of the record, the
agency may take reasonable steps to protect confidential information relating to another subject.

61—2.13(17A,22) Availability of records.

2.13(1) General. Agency records are open for public inspection and copying unless otherwise
provided by rule or law. Because this office primarily serves as an attorney for the state, many of
its records are privileged. This office advises most state agencies. As a result, this office may have
records in its possession which are subject to various confidentiality requirements. The office also
has possession of many records which may be open records but which are copies of materials from
another agency, which have been filed in judicial or administrative proceedings, or which are available
in the state law library. This office will often refer persons to the originating agency, the clerk of the
appropriate court, or the law library for those records. This is consistent with the functions of those
entities, ensures that the requester get a clean official copy of the record, and protects the integrity of
attorney files against unintended disclosures of confidential information.

2.13(2) Confidential records. The following records may be withheld from public inspection.
Records are listed by category, according to the legal basis for withholding them from public inspection.

a. Sealed bids received prior to the time set for public opening of bids. (Iowa Code section 72.3)

b.  Tax records made available to the agency. (Iowa Code sections 422.20, 422.72)

¢.  Records which are exempt from disclosure under lowa Code section 22.7.

d.  Minutes of closed meetings of a government body. (Iowa Code section 21.5(4))

e. Identifying details in final orders, decisions, and opinions to the extent required to prevent a
clearly unwarranted invasion of personal privacy or trade secrets under lowa Code section 17A.3(1)“d.”

f- Those portions of agency staff manuals, instructions or other statements issued which set
forth criteria or guidelines to be used by agency staff in auditing, in making inspections, in settling
commercial disputes or negotiating commercial arrangements, or in the selection or handling of cases,
such as operational tactics or allowable tolerances or criteria for the defense, prosecution, or settlement
of cases, when disclosure of these statements would:

(1) Enable law violators to avoid detection;

(2) Facilitate disregard of requirements imposed by law; or

(3) Give aclearly improper advantage to persons who are in an adverse position to the agency. (See
Iowa Code sections 17A.2, 17A.3.)

g Records which constitute attorney work product, attorney-client communications, or which
are otherwise privileged. Attorney work product is confidential under Iowa Code sections 22.7(4),
622.10, and 622.11, Towa R. Civ.P. 122(c), Fed.R. Civ.P. 26(b)(3), and case law. Attorney-client
communications are confidential under Iowa Code sections 622.10 and 622.11, the rules of evidence,
the Code of Professional Responsibility, and case law.

Antitrust investigative records as provided in lowa Code section 553.9.

Criminal investigative reports or investigative data under lowa Code section 22.7(5).
Criminal history and intelligence data under lowa Code sections 22.7(9), 692.3, and 692.18.
Confidential informant information under lowa Code section 22.7(18).

Presentence investigation reports under lowa Code section 901.4.

Minutes of testimony under lowa Rules of Criminal Procedure 4(6)(a) and 5(5).
Information obtained in grand jury investigations under Rule 3(4)(d).

Information obtained through a prosecuting attorney’s subpoena under Rule 5(6).

SEETE- B
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p. Information which is confidential under the law governing the referring agency client or the
agency providing information to this office.

q. Biographical or identifying information about a child victim under Iowa Code section 910A.13.

v Victim registration under lowa Code sections 910A.6 to 910A.10 and 910A.17.

s.  Any other records made confidential by law.

2.13(3) Authority to release confidential records. The agency may have discretion to disclose some
confidential records which are exempt from disclosure under lowa Code section 22.7 or other law. Any
person may request permission to inspect these records withheld from inspection under a statute which
authorizes limited or discretionary disclosure as provided in rule 2.4(17A,22). If the agency initially
determines that it will release such records, the agency may where appropriate notify interested persons
and withhold the records from inspection as provided in subrule 2.4(3).

61—2.14(17A,22) Personally identifiable information. This rule describes the nature and extent
of personally identifiable information which is collected, maintained, and retrieved by the agency
by personal identifier in record systems as defined in rule 2.2(17A,22). Unless otherwise stated, the
authority for this office to maintain the record is provided by Iowa Code chapter 13, the statutes
governing the subject matter of the record, and the enabling statutes of the agency client, where
applicable. Because this office primarily acts as an attorney for the state, its officers and agencies,
almost all record categories contain information which is confidential as attorney work product or
attorney-client communications. Those privileges may render some or all of the following information
confidential whether or not asserted in the description of the record. The record systems maintained
by the agency are:

2.14(1) Escheats to the state. Records concerning possible escheats to the state under lowa Code
sections 633.543 to 633.546. These records consist primarily of court records and correspondence
concerning estates. This office advises the department of revenue, which maintains the original records.

2.14(2) Litigation files. These files or records contain information regarding litigation or anticipated
litigation, which includes judicial and administrative proceedings. The records include pleadings, briefs,
depositions, discovery material, docket sheets, documents, general correspondence, attorney-client
correspondence, attorneys’ notes, memoranda, research materials, witness information, investigation
materials, information compiled under the direction of the attorney, and case management records.
Most of these records are paper files. However, some case management records and other records
are in computer form. The files are generally maintained by division and are commonly indexed by
the name of the opposing party. Some files are indexed by subject matter, witness, agency, or other
category. The files contain materials which are confidential as attorney work product and attorney-client
communications. Some materials are confidential under other applicable provisions of law or because
of a court order. Persons wishing copies of pleadings and other documents filed in litigation should
obtain these from the clerk of the appropriate court which maintains the official copy.

2.14(3) Criminal data. Information pertaining to criminal investigations and charges and criminal
history and intelligence data is confidential under Iowa Code sections 692.3, 692.8, 692.18. This office
has records concerning criminal cases and investigations as a result of prosecutions brought by the
area prosecutor’s division, appeals by the criminal appeals division, advice to the department of public
safety, and other law enforcement functions of the attorney general. Peace officer investigative reports
containing criminal investigative data are confidential under lowa Code section 22.7(5), prior to and
following the filing of a charge, except as otherwise ordered by the court. Investigative information
obtained through grand jury proceedings or pursuant to a prosecuting attorney’s subpoena is confidential
under lowa Rules of Criminal Procedure 3, 4, and 5(6). Confidential informant information is protected
under lowa Code section 22.7(18). Minutes of testimony or evidence attached to an indictment or trial
information are not open to inspection by any person other than the court, the prosecuting attorney, or
the defendant and defendant’s counsel under Rule 4(6)(b). Constitutional restraints, statutes, the Rules
of Criminal Procedure, the lowa Code of Professional Responsibility, and the American Bar Association
Standards on pretrial publicity further restrict dissemination of investigative information in criminal
cases prior to or during the course of a criminal trial proceeding.
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Except as noted above, the charging document and pleadings filed in criminal cases are public
records. Copies may be obtained from the clerk of the appropriate court where the official record of the
proceeding is maintained.

2.14(4) Other investigative files. This office from time to time conducts investigations for a variety of
purposes other than enforcement of criminal statutes. Investigative materials are subject to any applicable
confidentiality requirements and may be confidential as attorney work product.

2.14(5) Attorney advice records. Attorneys in many divisions represent state agencies and officers
as well as provide advice to state agencies and officers on a variety of topics. In the course of this
representation this office compiles records from those agencies and creates records. These files may
contain legal research, attorneys’ notes, attorney advice, investigative materials, etc. Attorney advice
files often overlap with litigation files. Much of this information is confidential as attorney work product
or attorney-client communication. Some of it may also be confidential under other law governing
dissemination of the subject matter or governing access to the agency records in question. Some of
these files may be retrieved by the names of individuals in division files; the files may have information
concerning individuals who are involved in the legal matter. Most of the records are in paper form;
some are stored in computerized form.

2.14(6) Antitrust investigations. The special litigation division has records of investigations of
alleged violations of Iowa Code chapter 533 or other antitrust laws. Information obtained in an
investigation under lowa Code section 533.9 is confidential as provided in that section. These files may
also contain attorney notes and memos protected as attorney work product. Pleadings may be obtained
from appropriate clerk of court.

2.14(7) Claim files. The tort claims division maintains files of general claims against the state, tort
claims, and highway claims. The transportation division maintains files of claims against the department
of transportation. These files are maintained pursuant to lowa Code chapters 25 and 669. The files are
retrievable by number or name of the claimant. These files contain information which is confidential
as attorney work product and attorney-client communications and may contain information which is
confidential under other applicable provisions of law. Those matters within the files which are open
for public inspection are copies of records within the possession of the state appeal board. Requests to
examine and copy claim records would generally be referred to the executive secretary of the state appeal
board who maintains the official record.

2.14(8) Consumer protection division and farm division complaints files. These files contain
consumer complaints, investigations, responses from businesses, correspondence, and other materials.
The complaints themselves, including but not limited to consumer credit code complaints under
Iowa Code chapter 537, and inquiries concerning complaints are open records. Some responses and
information received during a potential investigation, investigation, or litigation may be confidential
under Iowa Code sections 22.7(3), 22.7(6), 22.7(18), and 622.11. Work product of an attorney or an
investigator at an attorney’s direction is considered to be confidential work product. The name or
identity of a person whose acts or conduct the administrator of the consumer credit code investigates
pursuant to lowa Code section 537.6106, and the facts disclosed in the investigation, are confidential
under Iowa Code section 537.6106(4). Criminal history or intelligence data contained in a file is
confidential under lowa Code sections 22.7(5), 692.13, and 692.18.

2.14(9) Consumer protection and farm division database files. Some of the information in complaint
files is also contained on a computer database for investigative purposes pursuant to the consumer fraud
Act, Iowa Code section 714.16. This serves as a means of organizing information on particular problem
areas into a readily accessible format. The information can be retrieved by name of the consumer or
respondent or by subject matter of the complaint. The records are subject to the same confidentiality
provisions as are complaint files.

2.14(10) Records. State of lowa files are a subpart of the complaint file system and contain general
information on an individual or business including correspondence, investigative information, agency
subpoenas, demands for information and responses. Work product information contained in the state of
Iowa file is considered confidential. The records are subject to the same confidentiality provisions as are
complaint files.
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2.14(11) Consumer protection and farm division investigative records. The consumer protection
division and farm division participate with the Federal Trade Commission, the United States Postal
Service and other state attorneys general offices in sharing investigative information. The information
is computerized and indexed by the name of the business or individual who is under investigation.
The agencies who participate in these information exchange programs do so pursuant to agreements
whereby the information is kept confidential. The records are confidential pursuant to lowa Code sections
22.7(4) and 22.9. The attorney general’s office has determined that the viability and utility of these
information-sharing systems depend, in part, on the willingness of the Federal Trade Commission and
United States Postal Service to participate. Neither of those agencies of the federal government would
participate in the information-sharing program unless the confidentiality of the data was maintained.
In order, therefore, to prevent the denial of services and information provided by these agencies, the
information will be kept confidential and any requirements to the contrary in lowa Code chapter 22 must
be waived as provided in lowa Code section 22.9.

2.14(12) Human services monetary collections records. The human services division maintains
on behalf of the lowa department of human services monetary collection files which contain
correspondence, settlement, litigation, and collection records. Collections files for medical
subrogation/Title XIX contain information relative to Title XIX medical assistance claims paid on
behalf of a recipient, including printouts, copies of claims, correspondence and pleadings regarding
personal injury lawsuits; this information is collected under Iowa Code section 249A.6 and chapter 13
and is confidential under Iowa Code section 217.30. Collections files for mental health institutes contain
information relative to treatment and counseling on an outpatient self-pay basis. The information is
confidential under Iowa Code sections 22.7(2), 217.30, 229.24, and 229.25, and chapter 228. Hospital
schools collection records contain similar information about individuals and are confidential under
Iowa Code sections 22.7(2), 217.30, and 218.22, and chapter 228. Veterans home collections files
contain information relating to patient treatment, residency, financial qualifications, and contracts.
The information is confidential under lowa Code sections 22.7(2), 217.30, and 218.22. Some records
are also confidential as work product or attorney-client communications. Personally identifiable
information about mental health institutes, hospital schools, and veterans home patients is collected
under the authority of lowa Code sections 218.1 and 218.21, and chapter 13. This information is stored
in paper form.

2.14(13) Personnel files. The department and individual divisions maintain files containing
information about employees and applicants for positions with the agency. The files contain payroll
records, biographical information, medical information relating to disability, performance reviews and
evaluations, disciplinary information, information required for tax withholding, information concerning
employee benefits, affirmative action reports, and other information concerning the employer-employee
relationship. Some of this information may be confidential under Iowa Code sections 22.7(11) and
22.7(18). The transportation division personnel records for former employees after one year are
transferred to the department of transportation human resources bureau. Personnel records are stored in
both paper and computerized form.

2.14(14) Child support recovery records. Attorneys assigned to the child support recovery unit of
the department of human services maintain records necessary for the performance of legal services for
the child support recovery program, the enforcement of laws for the recovery of child support from
responsible relatives, and the supervision of county attorneys in the recovery of child support. These
records are confidential under Iowa Code sections 217.30, 252B.9 and as attorney work product and
attorney-client communications.

2.14(15) Sharing of information with child support recovery unit. Notwithstanding any statutory
confidentiality provision, the attorney general may share information with the child support recovery
unit through manual or automated means for the sole purpose of identifying registrants or applicants
subject to enforcement under lowa Code chapter 13C, 252] or 557B.

61—2.15(17A,22) Other groups of records. This rule describes groups of records maintained by
the agency other than record systems as defined in rule 2.1(17A,22). The records listed may contain
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information about individuals. Unless otherwise designated, the authority for this office to maintain the
record is provided by Iowa Code chapter 13, the statutes governing the subject matter of the record,
and the enabling statutes of the agency client, where applicable. Because this office primarily acts as
an attorney for the state, its officers, and agencies, almost all record categories contain information
which is confidential as attorney work product or attorney-client communications. Those privileges or
other provisions of law may render some or all of the following information confidential whether or not
asserted in the description of the record. All records are stored both on paper and in automated data
processing systems unless otherwise noted.

2.15(1) Opinions of the attorney general. Official opinions of the attorney general are available to
the public. A card index is maintained by subject and by lowa Code section. Various legal publications
provide citations to these opinions. Formal opinions are published in full every two years in the Report
of the Attorney General. Summaries of letter opinions are also published.

2.15(2) Consumer credit code advice letters. The attorney general has designated the head of the
consumer protection division the administrator of the consumer credit code under lowa Code chapter 537.
The deputy administrator, an attorney in that division, has authority to issue advisory letters interpreting
the consumer credit code as provided in Iowa Code section 537.6104(1) “d. ” These advisory letters are
stored and indexed by number, name of requester, name of business, and subject or issue. These letters
are regularly provided to persons inquiring about similar issues. Copies may be obtained by contacting
the Consumer Credit Code Administrator, Attorney General’s Office, Second Floor, Hoover State Office
Building, Des Moines, lowa 50319, (515)281-5926.

2.15() Legal research and form files. Various divisions maintain files on legal issues which may
recur. These files include copies of cases and other published materials as well as attorney memoranda,
notes, and briefs. Divisions also often maintain form pleadings which may contain attorney notes
for use in drafting pleadings, contracts, etc., in future cases. The files contain information which is
confidential as attorney work product or attorney-client communications or is confidential under other
applicable provisions of law. The compilation of these materials as well as the individual materials may
be privileged as attorney work product.

2.15(4) Collections of documents generated by individual attorneys. Several divisions maintain a
chronological collection of all correspondence, pleadings, briefs, etc., produced by each attorney. Some
of this information is confidential as attorney work product or attorney-client communication or by virtue
of other applicable law.

2.15(5) Citizen inquiry and response files. Many people write this office on a variety of governmental
problems or legal issues. The office does not generally provide legal advice to individuals but may
provide general information.

2.15(6) Consumer protection division membership campground licensing files. Under lowa
Code chapter 557B, membership campground operators must register annually with this office. The
applications and correspondence concern the requirements provided in lowa Code chapter 557B and
Iowa Administrative Code 61—Chapter 25. The records, which are retrieved by name of the applicant
or registrant, are generally open to the public but may contain attorney work product or confidential
communication under lowa Code sections 22.7(3), 22.7(4), 22.7(6), and 22.7(18).

2.15(7) Consumer protection division trade and vocational schools registration records. Under
Iowa Code sections 714.18 to 714.22, trade and vocational schools register with this office. The files
contain information about whether the applicants meet the registration requirements or are exempt.
These files are generally open but may contain attorney work product and information which is
confidential under lowa Code sections 22.7(3), 22.7(4), 22.7(6), and 22.7(18).

2.15(8) Title opinions and title vesting certificates. The environmental division maintains a file on
all title opinions and title vesting certificates issued regarding the department of natural resources and
certain other departments.

2.15(9) Administrative records. This includes documents concerning budget, property inventory,
purchasing, yearly reports, office policies for employees, time sheets, printing and supply requisitions.
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2.15(10) Publications. The office receives a number of books, periodicals, newsletters, government
documents, etc. These materials would generally be open to the public but may be protected by copyright
law. Most publications of general interest are available in the state law library.

2.15(11) Office publications. This office issues a variety of materials including consumer and farm
brochures and pampbhlets, press releases, statistical reports, [owa Criminal Law Bulletin, lowa Criminal
Law Handbook and Updates.

2.15(12) Litigation control dockets. The office maintains a chronological list of pleadings for each
litigation file. These records are generally open to the public.

2.15(13) Rule-making records. Official documents executed during the promulgation of agency
rules and public comments are available for public inspection.

2.15(14) Consumer protection division investigative hearing records. These are records of any
hearings which may be held pursuant to Iowa Code section 714.16(4) “a.” Records of these hearings
are open except to the extent that they may constitute work product.

2.15(15) Office manuals. Information in office manuals such as the Consumer Division Complaint
Assignment Book may be confidential under lowa Code section 17A.2(7)“f” or other applicable
provision of law.

2.15(16) Records concerning charitable trusts. Under Iowa Code section 633.303 this office may
exercise oversight functions over charitable trusts. These files concern such matters as litigation to which
the state or this office is a party, review and approval of annual reports, requests for orders regarding trust
administration, and correspondence with trust attorneys, trustees, or otherwise. Some of this information
is confidential as attorney work product. Litigation records are further discussed in subrule 2.14(2).

2.15(17) All other records. Records are open if not exempted from disclosure by law.

61—2.16(17A,22) Data processing systems. None of the data processing systems used by the
agency compare personally identifiable information in one record system with personally identifiable
information in another record system.

61—2.17(17A,22) Applicability.

2.17(1) Scope. This chapter does not:

a. Require the agency to index or retrieve records which contain information about individuals by
that person’s name or other personal identifier.

b.  Make available to the general public records which would otherwise not be available under the
public records law, lowa Code chapter 22.

¢.  Govern the maintenance or disclosure of, notification of or access to, records in the possession
of the agency which are governed by the regulations of another agency.

d.  Apply to grantees, including local governments or subdivisions thereof, administering
state-funded programs.

e. Make available records compiled in reasonable anticipation of court litigation or formal
administrative proceedings. The availability of such records to the general public or to any subject
individual or party to such litigation or proceedings shall be governed by applicable legal and
constitutional principles, statutes, rules of discovery, evidentiary privileges, the Code of Professional
Responsibility, and applicable regulations.

2.17(2) Entities covered. This chapter applies to the office of the attorney general. lIowa farmer
creditor mediation service records are confidential under lowa Code section 654A.13. The office of
consumer advocate is exempt from the requirements of lowa Code section 22.11. This chapter applies to
records held by the office of the prosecuting attorneys training coordinator in its official capacity under
Iowa Code chapter 13A but does not apply to records of the lowa county attorneys association held by
the coordinator on behalf of that association.

These rules are intended to implement lowa Code section 22.11.

[Filed 4/28/88, Notice 3/23/88—published 5/18/88, effective 6/22/88]
[Filed 11/12/96, Notice 8/28/96—published 12/4/96, effective 1/8/97]
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CHAPTERS 3 and 4
Reserved
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CHAPTER 5
QUARTERLY ESCROW INSTALLMENTS FROM
PARTICULAR NONPARTICIPATING MANUFACTURERS

61—5.1(453D) Purpose. To promote compliance with Iowa Code chapter 453C and Iowa Code
Supplement section 453D.5(5), the attorney general may require nonparticipating manufacturers to
make escrow payments required by lIowa Code section 453C.2(2) in quarterly installments during the
year in which sales covered by such payments are made.

61

5.2(453D) Definitions.

“Nonparticipating manufacturer” has the same meaning in this rule as that cited in lowa Code
Supplement section 453D.2(7).

“Participating manufacturer” has the same meaning in this rule as that cited in Iowa Code
Supplement section 453D.2(8).

61—5.3(453D) Applicability. The attorney general may require quarterly payments from a
nonparticipating manufacturer to which any of the following criteria apply:

5.3(1) No previous escrow deposit. The nonparticipating manufacturer has not previously
established and funded a qualified escrow fund in Iowa;

5.3(2) No escrow deposit for more than one year. The nonparticipating manufacturer has not made
any escrow deposits for more than one year;

5.3(3) Untimely or incomplete deposits. The nonparticipating manufacturer has failed to make a
timely and complete escrow deposit for any prior calendar year;

5.3(4) Outstanding judgments. The nonparticipating manufacturer has failed to pay any judgment
awarded to the state, including any civil penalty;

5.3(5) Large sales volume. The nonparticipating manufacturer sells more than 1,630,000 sticks or
147,000 ounces of roll-your-own product during a quarter.

5.3(6) Other reasonable cause. In addition to the criteria specified in subrules 5.3(1) to 5.3(5), the
attorney general may require quarterly payments from a nonparticipating manufacturer if the attorney
general has reasonable cause to believe that the nonparticipating manufacturer may not make its full
required escrow deposit at the end of the sales year.

61—5.4(453D) Deadlines. Nonparticipating manufacturers required to make quarterly payments must
do so as follows:

5.4(1) Payments for sales occurring in the first quarter, January 1 through March 31, are due April
30 of the same year. The attorney general’s office must receive official notification of the payments no
later than May 10 of the same year.

5.4(2) Payments for sales occurring in the second quarter, April 1 through June 30, are due July 31
of the same year. The attorney general’s office must receive official notification of the payments no later
than August 10 of the same year.

5.4(3) Payments for sales occurring in the third quarter, July 1 through September 30, are due
October 31 of the same year. The attorney general’s office must receive official notification of the
payments no later than November 10 of the same year.

5.4(4) Payments for sales occurring in the fourth quarter, October 1 through December 31, are
due January 31 of the next year. The attorney general’s office must receive official notification of the
payments no later than February 10 of the next year.

61—5.5(453D) Penalties. The nonparticipating manufacturer and its brands may be removed from the
Iowa Directory of Certified Tobacco Manufacturers and Brands if:

1. Required quarterly escrow payments are not timely made in full; or

2. The attorney general is not timely notified that the quarterly escrow payments have been made
in full.

These rules are intended to implement lowa Code Supplement chapter 453D.
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[Filed 1/15/04, Notice 12/10/03—published 2/4/04, effective 3/10/04]
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CHAPTERS 6 and 7
Reserved
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CHAPTER 8
DNA PROFILING

61—38.1(13) Definitions. As used in this chapter:

“Convicted.” The term includes both a person’s present conviction and any prior conviction, whether
occurring in lowa or another jurisdiction.

“Listed offense.” A listed offense is any offense set out in these rules. It also includes similar offenses
under prior laws of the state of lowa or the laws of another jurisdiction.

“Responsible agency.” The district court is the responsible agency under these rules in those cases
in which a person is being considered for probation. The lowa board of parole is the responsible agency
under these rules in those cases in which a person is being considered for work release or parole. The
department of corrections or the judicial district department of correctional services is the responsible
agency under these rules in those cases in which a person is being committed to or discharges from the
custody of the director of the department of corrections or the judicial district department of correctional
services. The county sheriff is the responsible agency under these rules in those cases in which a person
is being confined to the county jail. The responsible agency shall require the taking of a DNA sample.

61—8.2(13) Persons required to submit specimens.

8.2(1) A person who has been convicted at any time of a listed offense shall, prior to being granted
probation, parole, work release or discharge, submit to DNA profiling under the provisions of lowa Code
section 13.10.

8.2(2) If the person has previously provided a specimen, the responsible agency shall make a
determination as to whether another DNA specimen should be provided.

61—38.3(13) Listed offenses. The following are listed offenses for the purpose of these rules:
Murder (Iowa Code section 707.2 or section 707.3).

Attempt to commit murder (Iowa Code section 707.11).

Kidnapping (Iowa Code sections 710.1, 710.2 and 710.3).

Sexual abuse (Iowa Code sections 709.2, 709.3 and 709.4).

Assault with intent to commit sexual abuse (Iowa Code section 709.11).

Assault while participating in a felony (Iowa Code section 708.3).

Burglary in the first degree (Iowa Code section 713.3).

Nouvnhkswb =

61—8.4 Reserved.

61—8.5(13) Prescribed sample techniques. The sample size, methods of drawing and preservation,
labeling and shipping shall be as specified by the administrator of the division of criminal investigation
criminalistics laboratory, department of public safety.

61—8.6(13) Effective date. Rescinded IAB 1/24/01, effective 2/28/01.
These rules are intended to implement lowa Code section 13.10.
[Filed 4/24/91, 12/12/90—published 5/15/91, effective (see 61—8.6(13))]
[Filed 1/5/01, Notice 11/1/00—published 1/24/01, effective 2/28/01]
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CHAPTER 9

VICTIM ASSISTANCE PROGRAM
[Prior to 9/20/89, see Public Safety[661] Ch 17]

DIVISION I
ADMINISTRATION

61

9.1(912) Definitions.

“Board” means crime victim assistance board.

“Department” means lowa department of justice.

“Director” means director of the crime victim assistance division established in the department of
justice.

61—9.2(912) Board.
9.2(1) A crime victim assistance board is established pursuant to lowa Code section 912.2A.
9.2(2) Members of the board shall serve terms for three years and are eligible for reappointment to
the board by the attorney general.
9.2(3) The initial term of the board members shall commence on July 1 of the state fiscal year.

61—9.3(912) Expenses.

9.3(1) Board members shall be reimbursed from the victim’s compensation fund for expenses
actually and necessarily incurred in the discharge of their duties including attendance at board meetings,
board committee meetings, and other activities on behalf of the board as designated by the board
chair and approved by the department. Reimbursement for expenses shall conform with guidelines
established by the department of revenue.

9.3(2) A member of the board may receive, in addition to actual expense reimbursement, a per diem
which conforms with guidelines established by the department of revenue.

9.3(3) Expenses of the board and individual members shall be submitted to the director.

61—9.4(912) Chair of the board.

9.4(1) The attorney general shall select one of the members of the board to serve as chair of the
board. The chair shall serve at the pleasure of the attorney general.

9.4(2) A member who is chair of the board and relinquishes or is removed as the chair may maintain
board membership for the remainder of the term for which the member was originally appointed.

61—9.5(912) Resignations.

9.5(1) Resignations from the board shall be made to the attorney general.

9.5(2) Whenever a member of the board ceases to have the statutory qualifications for appointment
to the board, that member shall be considered to have resigned and a vacancy shall occur on the board.

9.5(3) A board member shall be deemed to have submitted a resignation from the board if any of the
following events occur:

a. The member does not attend three or more consecutive regular meetings of the board. This
paragraph does not apply unless the first and last of the consecutive meetings counted for this purpose
are at least 30 days apart.

b.  The person attends less than one-half of the regular meetings of the board within any period of
12 calendar months beginning July 1. This paragraph applies only to such a period beginning on or after
the date when the person is appointed to the board.

c¢.  If the member receives no notice and had no knowledge of a regular meeting and gives the
attorney general a sworn statement to that effect within ten days after the person learns of the meeting,
such meeting shall not be counted for the purposes of this rule.

d. The attorney general at the attorney general’s discretion may accept or reject such resignation.
If the attorney general accepts it, the attorney general shall notify the member, in writing, that the
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resignation is accepted pursuant to this rule. The attorney general shall then make another appointment
to fill the vacancy.

61—9.6(912) Vacancies. Barring unusual circumstances, vacancies on the board shall be filled within
45 days after the attorney general is advised of the vacancy. Vacancies shall be filled for the remainder
of the vacant term.

61—9.7(912) Meetings. The board shall meet a minimum of once per quarter. The board may also meet
at the call of the chair or upon the written request to the chair of at least five members of the board.

61—9.8(912) Duties of board. The board shall adopt rules pursuant to lowa Code chapter 17A relating
to the administration of the crime victim assistance division including the adoption of administrative
rules relating to the following:

1. Administration of grants received under the federal Victims of Crime Act of 1984 pursuant to
Pub. L. No. 98-473, Title 2, Chapter 14, 42 U.S.C. Section 10601, as amended by the Children’s Justice
and Assistance Act of 1986, Pub. L. No. 99-401, 100 Stat. 903 and as amended by the Anti-Drug Abuse
Act of 1988, Title VII, subtitle D, Pub. L. No. 100-690.

2. Administration of the Family Violence Prevention and Services Act grant pursuant to the federal
Child Abuse Amendments of 1984, Pub. L. No. 98-457, 42 U.S.C. Section 10401, reauthorized in 1988,
Pub. L. No. 100-294.

3. Administration of the domestic abuse and rape crisis funds and the lowa domestic abuse hotline
funds provided in lowa Code chapter 236.

4. Administration of other grants or funds available by public law for victim assistance and
administered by the department.

5. Administration of the victim compensation program provided in lowa Code chapter 912.

6. Administration of sexual abuse examination payments as provided in lowa Code section 709.10.

7.  Appeal procedures for victim compensation claims denied by the department.

8. Appeal procedures for grants administered by the department and denied by the board.

61—9.9(912) Director and staff. The attorney general shall employ a director and staff for the victim
assistance division and they shall be employees of the department.

61—9.10(912) Duties of department. In addition to the duties contained in lowa Code section 13.13,
the department shall:

1.  Administer other funds, grants, or programs for victim assistance created by public law or the
department.

2. Provide administrative support to the board.

3. Enter into agreements under lowa Code chapter 28E or other law including agreements with
other state agencies and political subdivisions for the transfer to the department of funds authorized by
law for victim service programs.

4.  Accept, use, and dispose of contributions of money, services, and property, which are made
available by an agency or department of the state or any of its political subdivisions, the federal
government, a private agency, or an individual, that are specifically designated for crime victim
assistance programs.

61—9.11 to 9.24 Reserved.

DIVISION II
CRIME VICTIM COMPENSATION

61—9.25(915) Administration of the crime victim compensation program. The crime victim
assistance division of the department of justice shall administer the crime victim compensation
program as provided in Iowa Code chapter 915. All questions, comments, requests for information, or
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applications for compensation shall be directed to the crime victim assistance division. Requests should
be addressed to: Crime Victim Assistance Division, Lucas State Office Building, Ground Floor, 321
East 12th Street, Des Moines, lowa 50319; telephone (515)281-5044 or 1-800-373-5044.

61—9.26(915) Definitions. For rules of the crime victim compensation program of the crime victim
assistance division of the department of justice, the following definitions apply:

“Affinity” means the relationship of persons who are related by marriage, cohabitation, or
engagement to be married.

“Applicant” includes the following individuals who file an application with the crime victim
compensation program:

1. A victim of a crime as defined in lowa Code section 915.80(6).

2. A person responsible for the care and maintenance of a victim.

3. A resident of lowa who is the victim of an act that would be compensable had it occurred
within the state of lowa and the act occurred in a state or foreign country that does not have a victim
compensation program as defined in the federal law.

4. In the event of a victim’s death, the spouse, children, parents, siblings, or persons cohabiting
with or related by blood or affinity to the victim. An estate is not an eligible applicant for crime victim
compensation. An estate shall, however, be reimbursed for funeral and burial expenses if the estate paid
the costs on behalf of an eligible applicant who shall benefit from the proceeds of the estate.

5. A legal representative authorized to act on behalf of any of the persons listed above.

“Board” means the crime victim assistance board of the department of justice.

“Causal relationship ” means that the crime would not have occurred without the action of the victim.
A causal relationship exists if the actions of the victim result in a foreseeable injury, play a substantial
role in the injury, or directly cause the injury.

“Claimant” means an applicant who has been found to be eligible for compensation.

“Cohabiting” means living in the same household. It is not necessary to establish that a sexual
relationship exists between the parties.

“Compensation” means moneys awarded by the division as authorized in lowa Code chapter 915.

“Consent” means to agree to a course of action or to voluntarily allow what is planned or done by
another.

“Counseling” means problem solving and support concerning emotional issues that result from a
compensable crime. Counseling is a confidential service provided in person on an individual basis or
in a group. Counseling has as a primary purpose to enhance, protect and restore a person’s sense of
well-being and social functioning. Counseling does not include victim advocacy services such as crisis
telephone counseling; conversation in a nonprivate setting such as the common area of a shelter or a
courthouse; transportation; or attendance at medical procedures, law enforcement interviews or civil
and criminal justice proceedings.

“Crime” as defined in lowa Code section 915.80 includes:

1. Conduct punishable as a misdemeanor or a felony.

2. Property crimes including but not limited to robbery, residential burglary, and residential arson,
where there is a threat of personal injury or harm against a person.

3. Violation of a custody order in which the custodial parent suffers injury.

“Denial” means disqualification of an application or reduction in the amount of compensation paid.

“Department” means the department of justice, attorney general’s office.

“Dependent” means a person who is unable to care for himself or herself due to injury, disability,
or minor age status.

“Director” means the director of the crime victim assistance division established in the department
of justice.

“Division” means the crime victim assistance division of the department of justice.

“Incitement” means to urge forward or to goad to action.

“Income” or “wages” means gross income or gross wages.



Ch9,p4 Attorney General[61] IAC 7/2/08

“Medical care” means services provided by or provided under the supervision of a person licensed
under Towa law as a medical physician or surgeon, osteopathic physician or surgeon, chiropractor,
podiatrist, physical therapist, acupuncturist, or dentist. Medical care also includes services rendered in
accordance with a method of healing sanctioned by a federally recognized sovereign nation or tribe.

“Medically necessary” means items and services, prescribed by a medical provider under the
prescriptive authority of the medical provider’s license, which are reasonably necessary to facilitate the
victim’s physical and emotional recovery from the compensable crime.

“Pecuniary loss” means the amount of medical or medical-related expenses and shall include, but
not be limited to, eyeglasses, hearing aids, dentures, prosthetic devices including those which were
taken, lost, or destroyed during the crime, home health care, medications, counseling, pregnancy-related
services, equipment rental or purchase, property alteration, transportation for emergencies and medical
care provided outside the victim’s county of residence, or health insurance premiums covered by an
employer previous to the victim’s disability from the crime. Pecuniary loss shall also include the loss of
income that the victim has incurred as a direct result of the injury to the extent that the victim has not
been and shall not be indemnified from any other source.

“Personal injury” or “injury” means bodily harm or mental suffering and shall include a victim’s
pregnancy or miscarriage resulting from a crime.

“Program” means the crime victim compensation program of the department of justice.

“Provocation” means to cause anger, resentment, or deep feelings that cause or instigate another to
take action.

“Public funds” means moneys provided by federal, state, county, city or other local government.

“Reasonable charges” means charges ordinarily charged by the provider of the service to the general
public for services of a similar nature.

61—9.27(915) Duties of the division. The duties of the division shall include, but not be limited to, the
duties provided for in lowa Code sections 13.31 and 915.83, as well as:

1.  To prepare appropriate forms for the filing and processing of compensation applications.

2. To conduct an administrative review of claims when a request for reconsideration is filed by an
applicant with the director.

3. To receive moneys bequeathed, awarded, or donated to the crime victim assistance division by
a public or private organization or individual.

61—9.28(915) Application for compensation. An applicant may file an application for compensation
by telephone or in writing within two years of the occurrence or discovery of a crime pursuant to lowa
Code section 915.84(1). For a victim of sexual abuse when the offender has been referred pursuant to
Iowa Code chapter 229A, the date of the discovery of the crime shall be considered to be the date when
the referral was made. The department may waive the requirements of lowa Code section 915.84(1) if
good cause is shown.

9.28(1) Application postmarked. An application postmarked within the prescribed time period shall
be considered timely filed.

9.28(2) Good cause. In determining whether there is good cause for waiver of the two-year
application filing requirement, the victim’s age, physical condition, psychological state, cultural or
linguistic barriers, and any compelling health or safety reasons that would jeopardize the well-being
of the victim may be considered.

9.28(3) Multiple erroneous claims. When two or more applications are filed by or on behalf of an
individual applicant during a calendar month and the applications appear on initial review to be erroneous
claims based on innocent misrepresentation or circumstances of a similar nature, the claims shall be
treated as a single application. Verification shall be investigated for each crime recorded in a file with
multiple erroneous applications. If any of the crimes recorded in a combined application are verified
as compensable crimes, the applications for compensation for those crimes shall be separated from
the combined file and assigned distinct application numbers. The department will notify the applicant
whenever two or more applications have been combined as one application.
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9.28(4) Program effective date. The effective date of the crime victim compensation program is
January 1, 1983. Victims and survivors of crimes that were committed prior to the effective date are not
eligible for compensation.

9.28(5) Concurrent primary and secondary applications. A victim may be both a primary victim
and a secondary victim in the same crime. The secondary victim application shall not be opened until
a benefit has been exhausted for the primary application and there is documentation of need for further
benefits in that category. The secondary victim application shall be considered timely filed if the primary
victim application was timely filed.

9.28(6) Concurrent secondary victim applications. A victim may be a secondary victim to multiple
primary victims in a crime. A subsequent secondary victim application shall not be opened until a benefit
has been exhausted in the first secondary victim application and there is documentation of need for further
benefits in that category. Subsequent secondary victim applications shall be considered timely filed if
the primary victim application was timely filed.

61—9.29(915) Report to law enforcement. A person is not eligible for compensation unless the crime
is reported to law enforcement pursuant to lowa Code section 915.84(2). The department may waive the
requirements of lowa Code section 915.84(2) if good cause is shown.

9.29(1) Law enforcement report sources. The department finds there is good cause to accept that the
report of a crime to any of the following is a report to law enforcement pursuant to lowa Code section
915.84(2):

a.  Sheriffs and their regular deputies.

b.  Marshals and police officers of cities.

c¢.  Peace officers of the department of public safety.

d.  Special security officers employed by a board of regents institution as identified in lowa Code
section 262.13.

e. Peace officers as authorized by lowa Code section 350.5 or 456A.13.

- Employees of the department of transportation who are designated “peace officers” by
resolution of the department under lowa Code section 321.477.

g Correctional officers, including parole and probation officers.

h.  County and state prosecutors.

i.  An employee of the department of human services having jurisdiction to investigate the
incident.

j. A magistrate or judge of the Iowa court system.

9.29(2) Elements of a report. A victim is considered to have made a report to law enforcement when
the victim has provided a true and accurate report of the incident, which shall include to the best of the
victim’s knowledge:

a. The nature of the crime,

b.  The location of the crime,

c¢.  The name, whereabouts and description of the suspect, if known, and

d. The names of witnesses, if known.

9.29(3) Law enforcement record. A law enforcement trip record may satisfy the requirement that the
crime be reported to law enforcement.

9.29(4) Good cause. In determining whether there is good cause for waiving the requirement to
report a crime to law enforcement within 72 hours of the occurrence of the crime, the victim’s age,
physical condition, psychological state, cultural or linguistic barriers, and any compelling health or safety
reasons that would jeopardize the well-being of the victim may be considered.

9.29(5) Child victim. If the victim is a child as defined in lowa Code section 232.2 and is reported
to be a victim of child abuse, the department finds there is good cause to waive the 72-hour reporting
requirement.

9.29(6) Dependent adult victim. If the victim is a dependent adult as defined in Iowa Code section
235B.2(4) and is reported to be a victim of dependent adult abuse, the department finds there is good
cause to waive the 72-hour reporting requirement.
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9.29(7) Sexual abuse victim. For a victim of sexual abuse, the department finds there is good cause
to waive the 72-hour reporting requirement if a sexual abuse evidentiary examination was completed
within 72 hours of the crime and the victim files a subsequent law enforcement report.

9.29(8) Domestic abuse victim. For a victim of domestic abuse, the department finds there is good
cause to waive the 72-hour reporting requirement if a pro se protection order pursuant to lowa Code
chapter 236 is entered by the court and the victim files a subsequent law enforcement report.

9.29(9) Victim of a sexually violent predator. For a victim of sexual abuse, the department finds good
cause to waive the 72-hour reporting requirement when the offender is referred pursuant to lowa Code
chapter 229A.

61—9.30(915) Cooperation with law enforcement. To be eligible for compensation, the victim of
crime must cooperate with the reasonable requests of law enforcement.

9.30(1) Reasonable cooperation. Reasonable cooperation by the victim may include, but is not
limited to, the following:

a. Providing law enforcement with a true and accurate report of the crime.

b.  Participating in the investigation of the crime to assist law enforcement in the identification of
a suspect as requested including the review of photographs, composites, and lineups.

c.  Participating in prosecution procedures including deposition and trial testimony as requested.

9.30(2) Determination of cooperation. In determining whether a victim reasonably cooperated with
law enforcement, the division may consider the victim’s age, physical condition, psychological state,
cultural or linguistic barriers, and any compelling health or safety reasons that would jeopardize the
well-being of the victim.

9.30(3) Polygraph testing. In determining whether a victim reasonably cooperated with law
enforcement, the refusal of a victim to undergo a polygraph examination shall not be the basis of denial.

9.30(4) Sexual abuse victim. A victim of sexual abuse shall be deemed to have reasonably
cooperated with law enforcement if the victim undergoes a sexual abuse evidentiary examination.

9.30(5) Domestic abuse victim. A victim of domestic abuse shall be deemed to have reasonably
cooperated with law enforcement if a report of the crime was made to law enforcement.

61—9.31(915) Contributory conduct. The division shall reduce or disqualify compensation when there
is a causal relationship between the contributory conduct on the part of the victim and the victim’s injury
or death. Contributory conduct includes consent, provocation, or incitement of the crime on the part of
the victim.

9.31(1) Consent, provocation, and incitement. In assessing consent, provocation or incitement on
the part of the victim pursuant to lowa Code section 915.87(2) “a, ” the division may consider factors
including, but not limited to, the following:

a.  Whether charges are filed against the suspect;

b.  Whether the victim attempted to withdraw from the incident;

c¢.  Comparable or reasonable force on the part of the suspect in response to an action of the victim;

d. The amount of time from the beginning of the interaction between the victim and the suspect
and the criminal act committed by the suspect;

e.  The age of the victim; and

£ Comparable size or strength of the victim and suspect.

9.31(2) Additional assessment of consent. In assessing the causal nature of consent pursuant to
Iowa Code section 915.87(2)“a,” the division may consider the victim’s age, physical condition,
psychological state, cultural or linguistic barriers, and any compelling health or safety reasons that
would jeopardize the well-being of the victim.

9.31(3) Consent in intoxicated driving cases. A victim who was the passenger in the vehicle of a
driver who has been determined to have been legally intoxicated at the time of the crash shall not be
automatically denied eligibility for compensation. The division may consider whether the victim could
have reasonably known the intoxication level of the driver, the driver’s behavior or judgment appeared
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impaired, the victim encouraged or discouraged the driver from driving, or the victim’s judgment was
impaired.

9.31(4) Additional assessment of provocation and incitement. In assessing the causal nature of
provocation or incitement pursuant to lowa Code section 915.87(2) “a, ” the division may consider law
enforcement documentation that indicates:

a. Retaliatory action. The crime was committed as retaliation for a prior physical assault or injury
committed by the victim against the perpetrator, and the victim could have reasonably foreseen the
likelihood of retaliation.

b.  Gang action. The crime was a direct result of gang activity, including gang initiation, or was
inflicted as retaliation for prior gang activity in which the victim participated in a criminal street gang as
defined in Iowa Code section 723A.1(2).

¢.  Mutual combat. The crime was an incident of mutual combat if the victim:

(1) Initiated a physical altercation;

(2) Made a credible threat of bodily harm against the person, took action to indicate the intent to
carry out the threat and a physical altercation immediately followed; or

(3) Accepted a verbal challenge to engage in a physical altercation, took action to indicate
acceptance of the challenge and a physical altercation immediately followed.

d.  Exception to mutual combat. Incitement and provocation are not present in an incident of
mutual combat when a significant escalation of the fight, such as the introduction of a deadly weapon,
is made by a person other than the victim or when a third party becomes involved resulting in more
serious injury than the victim could have reasonably expected.

9.31(5) Victim's criminal act. Contributory conduct includes assisting in, attempting, or committing
a criminal act by the victim. A causal relationship must be documented between the injury or death for
which compensation is sought and the criminal act of the victim.

61—9.32(915) Eligibility for compensation. The program shall determine the eligibility of an
application for compensation.

9.32(1) Determination of eligibility. A denial of eligibility shall be based on written documentation
that an application does not satisfy the requirements of lowa Code chapter 915. An applicant shall be
deemed eligible for compensation if the division has not obtained written documentation supporting a
denial within six months of the date of the application. Notwithstanding the foregoing, the division may
extend the determination of eligibility beyond six months if a court date or grand jury hearing is pending
and is reasonably expected to result in information necessary to render an eligibility decision.

9.32(2) Reopening applications. Pursuant to Iowa Code section 915.83(2), the department may
reopen and reinvestigate an application if the department determines that the decision was incorrect
or incomplete. A denied application may be reopened and reinvestigated if it is discovered through a
criminal trial or other investigatory source that the information relied upon for the denial decision was
incorrect or incomplete. The eligibility of an approved application will be reopened for consideration if
information is discovered through a criminal trial or other investigatory source that indicates that there
is reason to deny the application. The reopening of a denied or approved case is at the discretion of the
administrator for the compensation program.

9.32(3) Withdrawal of application. An applicant may withdraw the application for compensation
from consideration.

9.32(4) Maximum compensation. Compensation shall be reduced or disqualified to the extent that
the maximum compensation allowable pursuant to lowa Code chapter 915 and these rules has been
awarded.

61—9.33(915) Emergency award of compensation. Emergency awards of compensation may be made
if the applicant has incurred a loss of income or pecuniary loss as a direct result of the crime.

9.33(1) Preliminary eligibility determination. The program must determine that the application is
likely to be eligible based on documentation available including, at minimum, the law enforcement
verification form provided to law enforcement by the program.
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9.33(2) Documentation. To make an emergency award of compensation, the program must have
documentation of the lost wages or the pecuniary loss.

9.33(3) Emergency award decision. A decision denying an emergency award shall not be appealable.

9.33(4) Offset. Any emergency award shall be deducted from the final award of compensation made
to the claimant.

61—9.34(915) Computation of compensation. The division shall determine the amount of
compensation to be awarded to an eligible applicant.

9.34(1) Benefit limits. Compensation shall be made up to the benefit category limits in effect on the
date the application is filed. For an eligible victim of sexual abuse when the offender has been referred
pursuant to lowa Code chapter 229A, compensation shall be paid for expenses incurred after referral of
the offender.

9.34(2) Payer-of-last-resort. The program is a payer-of-last-resort pursuant to federal law 42
U.S.C. 10602(1403). Compensation shall not be paid for services when the provision for those services
is mandated by law or administrative rule to be the responsibility of another governmental unit, private
agency or program. Payments shall be reduced by payments made by offenders and third parties
responsible for the damages of the crime.

9.34(3) Voluntary financial programs. Compensation applicants will be encouraged to apply for
other financial assistance programs to pay costs resulting from the crime-related injury. However, no
applicant will be denied compensation benefits based on the applicant’s refusal to seek funds from a
voluntary financial assistance program.

9.34(4) Insurance providers. Eligible victims and claimants must give service providers the
information necessary to bill insurance providers for crime-related treatment. Payment of compensation
will not be made if the victim refuses or fails to provide information requested by the service or
insurance provider or sign the required assignment of benefits within a reasonable time frame.

9.34(5) Supplanting of funds prohibited. Compensation shall be made only when the claimant is
responsible for the cost of crime-related injury. Compensation shall not be paid when a government
entity, including but not limited to a mental health facility, jail, or prison, is responsible for the costs of
treatment for injury from crime.

61—9.35(915) Computation of benefit categories. The division shall determine the amount of
compensation to be awarded to an eligible applicant for injury from crime for each benefit category
pursuant to lowa Code section 985.86.

9.35(1) Medical care. Compensation may be paid for the reasonable expenses of medical care
provided to eligible crime victims by, or under the supervision of, a person licensed by the state
under lowa Code chapter 147, 148, 148A, 148E, 149, 150A, 151, 152C, or 153. When preexisting
medical conditions are treated during crime-related medical care, the program may reduce payment to a
percentage equal to the portion of the medical care determined to be directly related to the compensable
crime. Medical care expenses include the following:

a. Medical care sanctioned by sovereign nations and tribes. Compensation may be paid for
medical care rendered in accordance with a method of healing sanctioned by a federally recognized
sovereign nation or tribe.

b.  Medical counseling costs. Compensation may be paid for counseling provided under the direct
supervision of a psychiatrist or other physician and shall be applied toward the medical benefit maximum.

c.  Medical care for homicide victim survivors. Compensation may be paid to the spouse, child,
parent, sibling, or person related by blood or affinity to a homicide victim for the same types of medical
care which are allowable for primary victims, including but not limited to hospital and physician care,
psychiatric care, prescriptions, and transportation expenses related to injury from the crime.

d.  Medical equipment and property alteration. Compensation may be paid for equipment and
property alteration which are prescribed as medically necessary care due to injury from the crime.

e. Medical supplies. Compensation may be paid for medical care supplies and incidental supplies
necessary for medical care due to injury from the crime.
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1 Medical care for pregnancy. Compensation may be paid for medical care costs related to
pregnancy resulting from the crime of sexual abuse. Eligible expenses for care of the victim shall be
paid. Expenses incurred for care of a newborn child are not compensable.

g Medical devices. Compensation may be paid for the replacement of a medical device including
but not limited to a sight or hearing device, dentures, prosthetic device, wheelchair, and medication that
was taken, lost or destroyed during the crime.

h.  Transportation for medical emergency. Compensation may be paid for the reasonable cost of
transportation in a medical emergency by private vehicle at the state rate for boards and commissions
per mile. Mileage will be based on mileage calculation from the most current map published by the
department of transportation. Transportation within a city limits will be based on the program’s estimate
of mileage from the location of the injured victim to the medical facility.

i.  Transportation for nonemergency care. Compensation may be paid for the cost of
transportation by commercial vehicle or by private car for nonemergency medical care and counseling
received outside of the victim’s county of residence. Transportation provided by private vehicle for
nonemergency care will be reimbursed at the state rate for boards and commissions per mile. Mileage
will be based on mileage calculation from the most current map published by the department of
transportation.

j. Transportation medical benefit. Compensation may be paid for transportation from the
applicable medical care or counseling benefit category. The available funds to the victim from the
applicable benefit category will be reduced by the amount of compensation paid for transportation.

k. Health insurance. Compensation may be paid for premiums to continue a health insurance
policy that was provided in whole or in part by the victim’s employer prior to the crime and the
employment ceased as a result of the crime.

9.35(2) Medical care records. When compensation for medical care is requested, the provider shall
submit medical records that document the care provided and show that the medical care is for injury
from crime.

9.35(3) Mental health counseling. Compensation may be paid for the reasonable costs of mental
health counseling for eligible crime victims and survivors of a homicide victim. When preexisting
mental health issues are addressed during crime-related counseling, the program may reduce payment to
a percentage equal to the portion of the counseling determined to be directly related to the compensable
crime. The mental health counseling provider shall submit a vitae establishing the provider’s educational
qualifications for compensation. A provider who is required to be licensed under lowa law must provide
proof of licensure and good standing with the professional licensing board. Compensation shall be paid
for mental health counseling provided by the following:

a. Masters level counselor. Compensation may be paid for mental health counseling provided
by a person holding at least a master’s degree in a mental health or counseling field including but not
limited to social work, psychology, guidance and counseling, behavioral sciences, art therapy, marriage
and family therapy, child life therapy, and advanced mental health registered nursing.

b.  Supervised mental health counselor. Compensation may be paid for mental health counseling
provided by a counselor who does not have a master’s degree but is under the supervision of a counselor
with a master’s degree. The supervising mental health counselor must sign the session notes which must
be submitted for review by the program.

c. Intern mental health counselors. Compensation may be paid for mental health counseling
provided by an intern candidate for a master’s degree when the counseling is provided within a course
of professional education and the intern is supervised by a provider eligible for compensation.

d.  Out-of-state providers. Compensation may be paid to mental health counselors outside lowa
who provide services to victims of crime eligible for the lowa program if the mental health counselor
meets the professional licensure criteria of the state in which the counselor works.

9.35(4) Mental health counseling records. When compensation for mental health counseling is
requested, the provider shall complete verification forms related to the counseling as follows:

a. Treatment plan and certification form. Information submitted on the treatment plan and
certification form shall include, but not be limited to, a summary of the initial evaluation, any preexisting
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mental health diagnoses currently being treated, current diagnoses, issues addressed, counseling goals,
expected length of counseling services, and certification of the percentage of mental health counseling
directly related to issues arising from the victimization.

b.  Treatment progress and certification form. At six-month intervals for the duration of the
crime-related mental health counseling, the provider shall submit a treatment progress and certification
form. Information on the form shall include progress on previously stated goals of counseling, current
goals, current diagnosis, expected length of additional counseling, and certification of the percentage of
mental health counseling directly related to issues arising from the victimization.

c.  Session notes. The program may require submission of session notes to determine if the mental
health counseling is directly related to the crime when:

(1) The counseling expenses for a victim exceed $3,000.

(2) The provider has not completed the treatment and certification plan with statement of the
percentage of treatment directly related to the crime.

(3) The counseling begins, or is provided, more than one year after the crime.

(4) The treatment plan or progress summary indicates that the victim is receiving treatment for a
diagnosis or issue not exacerbated by the crime.

9.35(5) Victim service counseling. Reasonable charges for counseling provided by a victim
counselor as defined in Iowa Code sections 236A.1 and 915.20A, when fees for services to the general
public for services of a similar nature have not previously been established, may be paid within the
following guidelines:

a. Counselors funded with VOCA. Counseling provided by victim counselors whose position is
funded, in whole or in part, or whose position is used as match requirement for federal Victims of Crime
Act fund shall not be eligible for compensation payment.

b.  Computation of victim service counseling expenses. Counseling services provided to an
eligible victim by a victim counselor may be compensated as follows:

(1) Individual counseling at an hourly rate of $35.

(2) Group counseling at an hourly rate of $20.

c¢.  Compensation paid, combined with other funding sources for the service, shall not be in excess
of the total cost of providing the counseling hour.

9.35(6) Victim service counseling records. A record of each counseling session shall be maintained
in the victim’s file including the date of service, the length of service, the name of the victim counselor
who provided the service, the general topics addressed, and referrals made.

9.35(7) Counseling with the perpetrator. Compensation for mental health or victim service
counseling that includes the perpetrator of the crime may be payable when the perpetrator takes part
only to take responsibility for the crime and apologize to the victim and the victim is allowed to confront
the perpetrator regarding the effects of the crime.

9.35(8) Family counseling. Compensation for family mental health or victim service counseling may
be paid only for sessions where the victim is present and the focus of the session is to assist the victim
in recovery from a compensable crime.

9.35(9) Lost wages or income. Compensation may be paid for reasonable lost wages or income when
an eligible crime victim is unable to work as the result of injury from crime or as a result of cooperation
with the investigation or prosecution of the crime. Lost wages or income due to crime is determined as
follows:

a.  Gross wages computed. Lost wages are computed as the gross rate of pay times the number of
scheduled hours of work missed.

b.  Variable income. Income that is variable shall be computed based on the average income earned
during a minimum 28-day period within the three months preceding the crime. Estimated earnings not
supported by past income statements shall not be accepted.

c.  Self-employment and small business income. Self-employed persons or small business
employees must provide federal or state income tax forms for the most recent year completed or
verification of average income for a minimum of the past six months. Work estimates, labor contracts,
and affidavits from individual employers may be used to establish wages.
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d.  Vacation, sick, holiday and annual leave. Lost wages or income paid shall not be reduced by
vacation, sick, holiday, or annual leave available or used by the victim due to the crime.

9.35(10) Lost wages or income due to disability. Compensation shall be paid for lost wages incurred
by an eligible crime victim within two weeks after injury from crime or an eligible survivor of a homicide
victim for up to five days within two weeks after the death of a victim without an authorized disability
statement. Compensation for lost wages may be paid to the spouse, child, or parent of the homicide
victim for up to one month without a disability statement as determined reasonable by the program. A
victim or survivor of a homicide victim seeking lost wages for a longer period of time shall submit a
disability statement from a licensed physician for a physical injury or an injury related to mental health,
or from a licensed mental health provider as included in paragraph 9.35(3) “a” for an injury related to
mental health. Compensation shall be made for lost wages under the following circumstances:

a. Victim injured. Compensation may be paid when the victim cannot work due to injury from
crime.

b.  Lost hire income. Compensation may be paid when the victim has been hired by an employer
but is unable to begin employment because of injury due to the crime, until released to work. Required
documentation includes a signed affidavit by the employer.

c.  Employment terminated. Compensation may be paid when the victim is terminated from
employment as a result of crime-related injuries, until released to seek work.

d.  Unemployment eligible. Compensation may be paid for the difference between the victim’s
gross wage and the unemployment benefit when the victim is terminated from employment because of
injury from crime and is found to be eligible for unemployment benefits.

e. Unemployment ineligibility. Compensation may be paid for the amount of the victim’s
unemployment benefit when the victim is rendered ineligible for unemployment benefits because of
injury from the crime, until the victim is released to work.

1~ Worker compensation benefit eligible. Compensation may be paid for the difference between
the victim’s gross wage and the worker compensation benefit when the victim is unable to work because
of injury from crime and is found to be eligible for worker compensation benefits.

g Medical and counseling appointments. Compensation may be paid to a primary victim, the
parent or guardian of a minor aged primary victim, or the caretaker of a dependent adult primary victim
for wages lost due to medical care or counseling appointments for the victim.

9.35(11) Lost wages or income during investigation and prosecution. Compensation may be paid
for lost wages incurred by an eligible primary victim, survivor of a homicide victim as described
in Iowa Code section 915.86(8), parent or guardian of a minor aged primary victim, or caretaker of
a dependent primary victim while cooperating with the investigation and prosecution of the crime
including, but not limited to, participation at identification sessions, arraignment, deposition, plea
agreement meetings, trial, sentencing, parole and probation hearings, and sexually violent predator civil
commitment proceedings.

9.35(12) Residential crime scene cleanup. Compensation may be paid for the reasonable costs of an
eligible victim or applicant for cleaning a residential crime scene, which includes a home, or a private
vehicle in which the crime was committed. Cleaning a residential crime scene means to remove, or
attempt to remove, from the crime scene blood, dirt, stains, or other debris caused by the crime or the
processing of the crime scene. Compensation shall be paid for the reasonable out-of-pocket cost of
cleaning supplies, equipment rental, labor, and the value of property which is essential to the victim and
which is held by law enforcement for evidentiary purposes. Cleaning a residential crime scene does not
include replacement or repair of property damaged in the crime.

9.35(13) Loss of support. Compensation for loss of support may be paid for the dependents of an
eligible homicide victim or of a victim disabled for a period of 60 days or more when the applicant
documents that the dependent relied on the victim wholly or partially for physical care or financial
support.

a.  Period of dependency. Compensation may be paid for loss of support for the remaining period
of dependency, up to the limits established in [owa Code section 915.86(5), in an amount equal to the lost
wages or income the victim was earning at the time of death or disability. The amount of compensation
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shall be subject to reduction by the amount of collateral sources designated as support pursuant to lowa
Code section 915.87(1).

b.  Dependent care. Compensation may be paid for loss of support at the current hourly rate of the
Iowa minimum wage for dependent care provided by a person other than the victim if the victim was
providing physical care to the dependent at the time of the crime.

9.35(14) Clothing and bedding. Compensation may be paid for clothing and bedding held as
evidence by law enforcement and not returned to the victim. Compensation shall not be made for the
clothing of a deceased victim which is held as evidence.

9.35(15) Funeral and burial expenses. Compensation may be paid for reasonable expenses incurred
for the funeral and burial or cremation for an eligible crime victim. The following expenses may be paid
up to the maximum expense established in lowa Code section 915.86(4):

a.  Funeral service. Compensation may be paid for expenses related to funeral and burial or
cremation preparation and services.

b.  Burial plot and vessel. Compensation may be paid for the cost of a burial plot, vault, casket,
urn, or other permissible vessel.

¢.  Burial effects. Compensation may be paid for miscellaneous funeral and burial expenses
including, but not limited to, flowers, burial clothing for the victim, transportation of the victim’s body,
and travel and lodging expenses for survivors of the homicide victim as described in lowa Code section
915.87(8) with priority for the surviving spouse, children, and parents of the victim. Documentation
must be provided for all miscellaneous funeral and burial expenses.

61—9.36(915) Appeal of compensation decisions. An applicant shall be informed in writing of the
basis for the denial of eligibility or the amount of an award.

9.36(1) Applicant appeal. An applicant may appeal a compensation decision as follows:

a.  Appeal to director. An applicant aggrieved by a denial decision or the amount of compensation
awarded by the program may appeal to the director.

b.  Appeal to board. An applicant may appeal the director’s decision to the board.

¢.  Appeal to district court. An applicant who disagrees with the decision of the board has the right
to appeal to the district court for judicial review within 30 days of receipt of the board’s decision.

9.36(2) Director appeal period. An applicant shall submit to the director a written request for
reconsideration within 30 days of the date the notice of the crime victim compensation program
decision is mailed or otherwise issued by the division. Any request for reconsideration postmarked
within the prescribed time period shall be considered timely filed by the division. Barring any unusual
circumstances, within 30 days of the receipt of the request for reconsideration, the director shall issue a
decision.

9.36(3) Board appeal period. An applicant may file with the board a request for consideration of
the director’s decision. This written request for consideration by the board shall be submitted within 30
days of the date the notice of the director’s decision is mailed or otherwise issued by the director. Any
request for review postmarked within the prescribed time period shall be considered timely filed by the
division. Barring any unusual circumstances, within 90 days of the receipt of the request, the board, or
a committee designated by the chair of not fewer than five members of the board, shall issue a decision.

9.36(4) District court appeal period. An applicant shall submit a petition for judicial review to the
district court within 30 days of the receipt of the notice of the board’s decision.

61—9.37(17A) Waiver from rules. This rule establishes a uniform process for granting waivers from
rules adopted by the board governing the crime victim compensation program.

9.37(1) When waiver is appropriate. The board may grant a waiver from a rule the board has adopted
if the board has rule-making authority to promulgate the rule, and no statute or rule otherwise controls
the granting of a waiver from the rule. No waiver may be granted from a rule that defines a term. No
waiver may be granted from a requirement that is imposed by statute. Any waiver must be consistent
with statute.
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9.37(2) Criteria for discretionary waivers. The board may grant a waiver from a rule, in whole or
in part, in response to a request from an applicant or on the board’s own motion, as applied to a specific
claim, if the board finds that:

a. The application of the rule to the claim at issue would result in hardship or injustice to the
person seeking compensation; and

b.  The waiver would be consistent with the public interest or the public interest will be protected
by other means substantially equivalent to full compliance with the rule; and

c.  The waiver in the specific case would not prejudice the substantial legal rights of any person.

9.37(3) Board discretion. The decision about whether the circumstances justify the granting of a
waiver shall be made at the sole discretion of the board, upon consideration of all relevant factors.

9.37(4) Criteria for mandatory waivers. In response to an applicant’s request, the board shall grant
a waiver from a rule, in whole or in part, as applied to the particular circumstances, if the board finds
that the application of the rule in that specific case would not, to any extent, advance or serve any of the
purposes of the rule.

9.37(5) Administrative deadlines. When the rule from which a waiver is sought establishes
deadlines, the board shall balance the specific individual circumstances of the applicant with the overall
goal of uniform treatment of all applicants.

9.37(6) Conditions. The board may condition the granting of a waiver on reasonable conditions to
achieve the objectives of